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Gerald Gunther

Stanford Law School

The Art and Craft of Judging in the
United States

Reflections of Judge Learned Hand's Biographer

Abstract

The appropriate scope of judging has long been a
subject of controversy in the United States, as it has
in most democratic systems. To what extent may
judges infuse moral, policy, and other non-textual
themes into their interpretations of the law? To
what extent is activism and interventionism, rather
than modesty and self-restraint, the appropriate
stance for judges? Gunther, who clerked for Judge
Learned Hand, a model of restrained yet creative
judging, and for Chief Justice Earl Warren, an
equally vivid model of activist judging, has had
occasion to reflect on these contending models in
his career of constitutional law scholarship and in
his recent work on the biography of Hand. His
lecture explores the competing models, models that
may bear on judging in other nations as well.
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